. (Se VO ew _=— 


Vou. 82 


CENTRAL LAW JOUBNAL 385 








Central Law Journal. 


ST. LOUIS, MO., JUNE 2, 1916. 








INTRASTATE EMPLOYES UNDER PROTEC- 
TION OF FEDERAL SAFETY APPLI- 
ANCE ACTS. 


In Texas & Pacific Ry. Co. v. Rigsby, 36 
Sup. Ct. 482, our Federal Supreme Court 
holds that an employe of an interstate rail- 
way company may recover for injury oc- 
casioned by an insecure appliance under 
federal law, whether such employe be en- 
gaged in interstate commerce or not. 

Justice Pitney says the scope of federal 
legislation “is broad enough to include all 
employes thus injured, irrespective of the 
character of the commerce in which they 
are engaged.” While the terms of the legis- 
lation may be thus broad, it would seem to 
remain to consider what its purpose is 
and general terms be limited thereby. This 
is a fair rule of construction. , 

The Justice goes on to say that: “A dis- 
regard of the command of the statute is a 
wrongful act, and where it results in dam- 
age to one of the class for whose especial 
benefit the statute was enacted, the right to 
recover the damages from the party in de- 
fault is implied, according to a doctrine of 
the common law, expressed in 1 Comyn’s 
Dig., title action upon statute,” etc. 

Let us concede this to be true as to a law- 
making body, which legislates for the bene- 
fit of a class, and the question comes up, 
whether it applies to legislation by the Fed- 
eral Congress, which may not be able to 
legislate except in creating penalties against 
an instrumentality of commerce. Rights 
of action for the recovery of penalties, it 
must be conceded, generally may be thought 
to depend very strictly on compliance with 
the terms of statutes granting them. We 
come back again to the purpose of the law 
granting the right to recover a penalty. 

He goes on further to say that it has been 
decided that “the liability of the carrier for 
injuries suffered by a member of a crew in 
the course of its general work was subject 





to regulation by Congress, whether the par- 
ticular service being performed at the time 
of the injury was in interstate or intrastate 
commerce.” Illinois C. R. Co. v. Behrens, 
233 U.S. 473, Ann. Cas. 1914C. 163. Then 
he says: “The doing of plaintiff's work, 
and his security while doing it, cannot be 
said to be wholly unrelated to the safety of 
the main track as a highway of interstate 
commerce. * * * Perhaps upon the mere 
ground of the relation of his work to the im- 
mediate safety of the main track, plaintiff’s 
right of action might be sustained.” 

This seems a_ reversion to the penalty 
idea, and while the supposition for main- 
tenance of the action seems feeble, it ap- 
pears to us better than the other, where the 
recovery of a penalty created by a merely 
regulating legislature is held to be in favor 
of one of a class. 


The Justice, seemingly not fully satisfied, 
further says: “In the exercise of its plenary 
power to regulate commerce between the 
States, Congress has deemed it proper, for 
the protection of employes and travelers, 
to require certain safety appliances to be 
installed upon railroad cars and upon a 
highway of interstate commerce, irrespect- 
ive of the use made of any particular car at 
any particular time.” 

Let us attempt to recast this sentence so 
as to more fittingly, in our opinion, rep- 
resent congressional power. “In the exer- 
cise of its plenary power to regulate com- 
merce between the States, Congress has 
deemed it proper” for keeping im perfect 
order its instrumentalities “to require,” etc. 
If this is not a more consistent statement 
so far as regulatory legislation is concerned, 
we fail to grasp the significance of the 
words “plenary power to regulate com- 
merce.” 

It may be true that such plenary power 
will take notice of “inconsistent laws (by 
States) giving redress for injuries to work- 
men or travelers,” and inability by States to 
adequately take care of the matter may re- 
sult in instrumentalities, Congress has a 
right to regulate, remaining insufficient, but 
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these as reasons for the exercise of a 
plenary power are of little import in its 
actual exercise. We are wholly unable to 
appreciate how a power to regulate instru- 
mentalities in commerce, has, either directly 
or by implication, any police feature in its 
exercise. And we do not see that there is 
any power in Congress to drag in the pro- 
tection of a citizen or a class of citizens as 
the sole reason for mere regulatory legisla- 
tion. 


A traveler. or an employe in other 
business may, it is conceivable, be given the 
right to recover a penalty from the owners 
of an instrumentality in interstate com- 
merce, but in theory of law and the power 
to legislate, by way of regulation, this 
should be deemed wholly fortuitous. It is 
not to be regarded as the causa causans the 
regulatory legislation. This sort of legisla- 
tion may create a juggernaut for a travel- 
er or an employe falling under its wheels, 
but this may be no reason for arresting 
their progress. And vice versa, it may de- 
clare a penalty where either is crushed, if 
this bears some fair relation to regulation. 








NOTES OF IMPORTANT DECISIONS. 


INSURANCE — INCONTESTABLE CLAUSE 
IN POLICY NOT COVERING EXECUTION OF 
ASSURED FOR CRIME.—In 80 Cent. L. J. 363, 
there was treated the question of “Murderer 
Taking Under Will or by Inheritance,” and now 
we find considered by Supreme Court of North 
Carolina the question whether an incontestable 
clause in a policy covers death of insured by 
execution of law. Scarborough vy. American 
Nat. Ins. Co., 88 S. E. 482. 


The clause referred to provided that, “This 
policy shall be incontestable two years from 
its date of issue for the amount due, provided 
premiums have been duly paid, except for 
fraud.” Of course, the fraud referred to was 
in the procurement of the insurance. 


The court first declares that, though an ordi- 
nary policy is silent as to death by act of law 
administered as a punishment for the commis- 
sion of a capital felony, yet parties are not, 








for, indeed, were there a stipulation for such, 
it would be deemed “insurance against the 
commission of crime and void against sound 
principles of public policy.” There are a num- 
ber of cases cited to this proposition, as to 
which the cases are also cited in 80 Cent. L. J., 
supra. 

In respect to the inclusion of the incontest- 
able clause, supra, it is said: “The incontest- 
able clause in this policy does not prevent the 
defendant from setting up the defense inter- 
posed in this action. By the use of the term 
‘incontestable,’ the parties must necessarily 
mean that the provisions of the policy will not 
be contested, and not that the insurance com- 
pany agrees to waive the right to defend itself 
against a risk which it never contracted to 
assume.” 

This reasoning follows necessarily from what 
is said by the court in regard to policy spe- 
cifically stipulating to be bound in the event of 
a death so occurring. It is to be noted, also, 
that the court distinguishes this holding from 
that in the Owens case, 100 N. C. 240, 6 S. E. 


794, which referred to constitutional provisions _ 


against corruption of blood and forfeiture of 
estates. Those cases are based on statutes of 
descents, dower and the like and therefore may 
have little of principle involved in their deter- 
mination. 


EVIDENCE—JUDICIAL COGNIZANCE OF 
UNIFORMS OF EMPLOYES AND OF ENVEL- 
OPES OF PUBLIC UTILITY.—In Phillips v. 
Western Union Tel. Co., 184 S. W. 958, decided 
by St. Louis Court of Appeals, the principle of 
judicial cognizance is extended quite greatly. 


The facts in this case show that one ap- 
parently a messenger boy of defendant ran into 
plaintiff while on the street with an envelope 
in his hands. As to a motion to instruct for 
defendant, the court said: “The Western 
Union Telegraph Company, a public utility, is 
so much in the use and eye and knowledge of 
all our people, that we may assume that the 
jury will apply their knowledge of the usual 
course of business of this great instrumentality 
of public service when considering facts con- 
nected with that service. We all know that the 
Western Union Telegraph Company uses mes- 
sengers for the delivery and taking up of mes- 
sages, dispatches, telegrams. The jury, as men 
of ordinary intelligence, had a right to infer 
that Kenzell was a messenger boy in the em- 
ploy of the Western Union, clothed in its usual 
uniform, going along the street in the direction 
of one of its branch offices, carrying in his hand 
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an envelope recognized as the envelope ordi- 
narily used by the Western Union in the trans- 
action of its business, that he was at the time 
in the discharge of the duties of his employ- 
ment.” 


It is then observed that the defendant had 
it in its power to rebut the inference that 
might be drawn and a presumption against it 
arose on its failure so to do. ; 

Judicial cognizance is quite latitudinous, but 
when it takes in the uniforms of employes of, 
and envelopes used by, a “great instrumentality 
of the public service,” it may be said its horizon 
is as difficult to define as is the reach of a 
state’s police power. The comfort the de- 
fendant may derive from this ruling is to quote 
the court’s language in its advertising matter. 
There are really so many messenger boys, 
pages, chauffeurs, policemen and mail carriers, 
wearing the livery of business and snobbery, 
that it ought to be a little hard to tell whose 
uniformed servant runs into one on the street, 
when he is in a state of unpreparedness. 





BANKRUPTCY—INDIVIDUAL PROPERTY 
WHERE PARTNERSHIP IS WITHOUT AS- 
SETS.—A question certified to Supreme Court 
by Third Circuit Court of Appeals and answer- 
ed affirmatively, was: “When a partnership 
as such is insolvent and when each individual 
member is also insolvent, and when the only 
fund for distribution is produced by the indi- 
vidual estate of one member, are the individual 
creditors of such member entitled to priority 
in the distribution of the fund?” Farmers’ 
& M. Nat. Bank v. Ridge Ave. Bank, 36 Sup. 
Ct. 461. 

The Chief Justice shows that there is in the 
bankruptcy act of 1898, as in prior bankruptcy 
statutes, an unambiguous rule for distribution 
where there are both partnership and individ- 
ual assets. He concedes, also, that in a case 
such as the question certified refers to, there 
was considered to exist an exception having 
the effect to make the fund of a partner dis- 
tributable among partnership and individual 
creditors without priority ‘in favor of either. 


The Chief Justice says, however, that: “The 
Act of 1898 in the opening subsections of § 5 
confers the power on courts of bankruptcy to 
adjudge a partnership a bankrupt and to ad- 
minister the partnership estate so far as pos- 
sible as any other estate—‘“an authority not 
conferred by the previous bankruptcy acts,” 
and this is followed by a subsection, which pro- 
vides that: “The court may permit proof of 
the claim of the partnership estate against the 
individual estates and vice versa, and may mar- 
shal the assets of the partnership estate and 





individual estates so as to prevent preferences 
and secure the equitable distribution of the 
property of the several estates.” 


From this the Chief Justice deduces the con- 
clusion that the same power granted to regard 
a partnership estate like any other estate, ex- 
ists to regard the estate of an individual part- 
ner as of one not a partner, and, therefore, the 
claims against an individual partner have prior- 
ity over partnership debts. This is said to 
mean distribution “so as to prevent preferences 
and secure the equitable distribution of the 
property of the several estates.” 


The opinion we have been considering shows 
a very important departure from prior bank- 
ruptcy statutes and appears little to regard the 
principle of joint and several liability being the 
same under ordinary contracts. Indeed, it 
shows that the rule in bankruptcy distribution 
may be very different from contractual liability 
at law. 





ACTION—POSTHUMOUS CHILD AS PLAIN- 
TIFF.—By Nebraska statute, it is provided that 
a liquor dealer shall pay all damages that in- 
dividuals may sustain justly attributable to 
his traffic in intoxicating drinks. In Phair v. 
Dumond, 156 N. W. 637, decided by Nebraska 
Supreme Court, the facts show that in May, 
1909, defendant sold liquor to one who became 
the father of plaintiff, born in October, 1910. 
The mother of plaintiff was grossly abused by 


the father in May, 1909, and the injuries she 
received from him caused her to die in May, 


1911. The court held that under such a stat- 
ute a posthumous child had the right to re- 
cover. 


Did this in principle cover a case of this 
kind? At the time of the injury this child 
had neither any being or potential being. It, 
therefore, is not a case of pre-natal injury to 
an unborn being, unless the consequences re- 
maining—continued suffering—is a renewal of 
the primal offense. We have, however, never 
understood that suffering in the future did any 
more than enhance damages. 


This action, however, is statutory for loss of 
support and suffering of the parent is not to be 
considered at all. Is not this right of support 
only in favor of those in existence or potential 
existence at the time injury causing damages 
happens or is caused? The principle of re- 
covery by a posthumous child having a right 
of recovery seems not broad enough to cover 
the facts in this case. It means, or should 
mean, a posthumous child en ventre sa mere at 
the time of the injury causing damages. 
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JUDICIAL REFORM MUST BEGIN IN 
THE TRIAL COURT. 


Judge Henry Lamm, in a recent address 
on the ‘“‘Law’s Delays,” delivered before the 
Missouri Bar Association, said, “the greater 
bulk of the delays arise below”—By below 
meaning the circuit court. 


The tax-paying public has tried and con- 
victed the courts of nisi prius on two charges 
—that the business of the courts is attended 
with unreasonable delay and unreasonable 
expense. Both charges are sustained by 
the evidence of experience. 

Here, it is proper to observe that the 
feature of unreasonable expense is fre- 
quently the outgrowth of unreasonable de- 
lay. 

It is the purpose of the writer to suggest 
some improved methods, or, perhaps rather 
a return to the old methods of some dis- 
tinguished jurists who have adorned the 
bench of the Circuit Court, by which meth- 
ods delay and expense may be reduced. 

In some counties of Missouri, for in- 
stance, (according to the present plan of 
trying cases) is there a real hearing of law 
questions in the Circuit Court ? 

In actual practice (in some counties) do 
not the parties depend upon an appeal to 
the appellate court for their real opportun- 
ity to be heard on law questions? Is this a 
proper method ? 

In truth, the trial court should have all 
the help that counsel are able to render, 
in the decision of all law questions. The 
trial court should accord a patient hearing 
of argument and authorities by counsel, re- 
garding all law questions arising ‘in the 
case. The trial judge should not leave it to 
his discretion to determine whether he shall 
hear or consider argument and authorities 
on a law question. He should make an in- 
flexible, invariable rule of court, that he 
shall hear argument and authorities on all 
law questions for a certain, definite length 
of time on different phases in each case. 

Here is an illustration of some practical 
rules, the adoption of which would bring 
about more justice, less delay, less expense, 





fewer appeals and less work for appellate 
judges. 


1. Each side shall have thirty minutes, 
in the aggregate, to argue and submit au- 
thorities on questions arising in the law of 
evidence during the taking of the testimony 
—the jury to be excused from listening to 
legal discussions at the request of either 
party. 


2. Each side shall have thirty minutes to 
argue and present authorities at the close 
of all the evidence, as to the giving and 
refusing of instructions. 


3. Each side shall have thirty minutes 
to argue and present authorities on a mo- 
tion for a new trial. 


4. The trial judge shall not, in any wise, 
abridge or shorten the aforesaid time of 
counsel—but may extend the same at the 
request of either party, in his discretion. 


A compliance with these rules, and a 
full hearing of the Jaw questions in the 
trial court would bring about more jus- 
tice—would materially reduce the number 
of cases appealed to higher courts, for the 
reason that the parties would find out that 
their case had been correctly decided be- 
low—would materially reduce the number 
of reversals in appellate courts—would 
materially reduce the amount of work to be 
done by the appellate court in considering 
an appealed case. 


A trial judge should not be averse to a 
full hearing of law questions, for any rea- 
son—should not be afraid that the specta- 
tors will find out that he does not know 
all the law—should not be ashamed to let 
the spectators know that the lawyers who 
have studied the particular case, know 
more about it than any judge who has 
not studied it—should not guess at the law, 
rather than learn it from the authorities 
cited by the lawyers in their arguments. A 
circuit judge, who (for any reason) can- 
not take time to properly hear arguments 
and consider authorities on the law of a 
case, is one who cannot take time to prop- 
erly perform his duties. 
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There is no danger of the lawyers de- 
ceiving the trial judge about a question of 
law—if he will patiently hear both sides. 


Lawyers who have prepared themselves 
to present the authorities and the reason- 
ing on law questions, should be encour- 
aged to do so—instead of being criticised 
for attempting to do so. 


By habitually invoking and securing the 
assistance of counsel in determining law 
questions, the trial judge would be enabled 
to try and dispose of the cases on his docket 
instead of having them continued. The 
trial judge should encourage litigants and 
lawyers to try or otherwise dispose of their 
cases—instead of encouraging delays and 
continuances. By looking at the cases in 
the light shed on them by legal authorities 
to which reference is suggested by attor- 
neys in their argument, the trial judge 
should be enabled to decide cases at the 
term when they are tried. 


No case should be taken under advise- 
ment beyond the term at which it is tried. 


To recapitulate, three improved methods 
are here stiggested : 


First. The trial judge should insist on 
litigants and lawyers speedily trying or 
otherwise disposing of their cases. 


Second. The trial judge should get all 
the help he can from the lawyers in decid- 
ing all law questions. 


Third. Cases should be decided at the 
term when tried—no case should be taken 
under advisement beyond the trial term. 


A good beginning for this article was 
found in the previously mentioned address 
of Judge Lamm; and, it likewise affords 
a good ending, where he says: 


“In the next place, if the fault is in the 
trial judge, then the remedy is to pick out 
another free from those faults and not 
merely rail generally at conditions.” 


Respectfully submitted, 


PLATT HuBBELL. 
Trenton, Mo. 





ADVERTISING SCHEMES AND THE 
LOTTERY LAW. 


There probably has been no more marked 
progress in the criminal law in any branch 
than that which is evidenced by legislative 
prohibitions against lotteries and kindred 
enterprises: Most of us in middle life 
can well remember the Louisiana lottery, 
and many have seen men who made for- 
tunes great and small out of it, and many 
more who squandered fortunes great and 
small upon it. But so rigorous has been the 
application of the statutes and the enact- 
ment of new ones that lotteries are largely 
a thing of the past and there are no 
chances of this nature which do not seem 
to be: prohibited in one form or another 
except lawsuits and matrimony. 

Lotteries have been defined to be a 
species of gaming by a scheme for the dis- 
tribution of prizes by chance among per- 
sons who have paid or agreed to pay a 
valuable consideration for the chance to 
obtain a prize.t| There must be some- 
thing gained or won by lot. Chance is an 
essential element, whether it be as to any 
return or merely as to the value of the 
return. There must be a sum ventured on 
the chance of obtaining a greater value.” 
There must be a pecuniary consideration 
paid and it must be determined by lot or 
chance according to some scheme held out 
to the public what and how much he who 
pays the money is to have for it.* A valu- 
able consideration must be paid directly or 
indirectly for a chance to draw a prize by 
lot. A valuable consideration must be 
paid directly or indirectly for a chance to 
draw, and if there is no valuable considera- 
tion as where persons are gratuitiously 
given business cards, each card entitling 
the holder to a chance to draw a piano 
there is no lottery. 


It will thus be seen that there are three 
essential elements to every lottery, first, 


(1) Burks v. Harris, 91 Ark. 205, 120 S. W. 
979, 69 Cent, L. J. 647. 

(2) State v. Perry, 154 N. C. 616, 70 S. E. 387, 
45 Cent. L. J. 404; Chaney Park Land Co. v. 
Hart, 104 Ia. 592, 73 N. W. 1059, 46 Cent. L. J. 
234. 

(3) Hall v. Ruggles, 56 N. Y. 424. 

(4) Cross v. People, 18 Colo. 321, 32 Pac. 821, 
36 Am. St. Rep. 292, 36 Cent. L. J. 435. 

(5) Cross v. People, 18 Colo. 321, 32 Pac. 821, 
36 Am. St. Rep. 292. 
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the payment of a consideration; second, 
the receiving of something in return which 
may be of greater or less value than the 
consideration; third, the determination as 
to whether it is of greater or less value or 
not by lot or chance. And when we come 
to measure advertising schemes which sa- 
vor of chance and which are held out as a 
trade inducement we must find each one of 
these three essentials present, or we do not 
find a lottery. We may go further and say 
upon the basis of decisions which will be 
referred to shortly that enactments de- 
signed to prohibit certain classes of adver- 
tising schemes will not ordinarily be upheld 
as an exercise of the police power unless 
the project aimed at by the statute con- 
tains these elements, for it seems to be a 
well settled doctrine that the device to 
which the prohibition is directed must con- 
travene good morals and that in order to 
contravene good morals it must be a lot- 
tery. We may not, however, lose sight of 
the fact that this doctrine has not gained 
universal support and that there are re- 
spectable decisions to the contrary, but as 
was said by the court in disposing of these 
authorities in a case to which reference will 
be made hereafter these decisions have 
not been of sufficient force to create a rip- 
ple in the current of authority. 

Trading Stamps.—The field to which we 
have just been referring is the legislation 


against what is known as trading stamps. 


A great many states have tried to prohibit 
trading stamps. This may be briefly de- 
scribed as an advertising plan by which the 
trading stamp concern agrees to put a mer- 
chant’s name, in a list, published in a book, 
containing blanks along with the names of 
other merchants who give trading stamps 
issued by the concern which publishes the 
book. In return the merchant purchases 
trading stamps of the advertiser for a con- 
sideration and gives these stamps to each 
one of his cash customers in proportion to 
the amount they buy. The customer then 
sticks these stamps in the blanks in the 
book which has been given him by the ad- 
vertiser, and when he has secured a cer- 





tain number, usually 990, he is entitled to 
take the book to a store which is kept by 
the advertiser and there exchange his 
stamps for some article kept on display at 
the store. Now these enactments directed 
at this trading stamp advertising plan have 
been almost universally held to be void as 
beyond the power of the legislative body 
under the police power, and this holding 
has been supported by the doctrine that the 
plan contains no element of chance, that 
there is nothing uncertain, undetermined 
or unknown.® In short the trading stamp 
business has been held not to be within 
the prohibition of existing lottery laws and 
has also been held not to be contrary to 
good morals, and therefore not within the 
scope of the police power to prohibit in 
nearly all of the jurisdictions where the 
question has arisen; the basis of the hold- 
ing being that it does not appeal to the 
gambling instinct, contains no element of 
chance and lacks two of the essential ele- 
ments of our definition of lottery, namely, 
the receiving of something of a lesser or 
greater value than the consideration paid, 
and the determination of whether or not 
that thing shall be of a greater or lesser 
value by lot or chance. 


The contrary view has been taken by 
the Supreme Court of the District of Co- 
lumbia which position has been in effect 
sustairied by the Supreme Court of the 
United States. This holding is based on 
a somewhat peculiar legislative condition. 
The legislative assembly of the District of 
Columbia in 1871 provided for the li- 
censing of gift enterprises. This provision 


(6) State’ v, Shugart, 138 Ala. 36, 35 So. 28, 
100 Am. St. Rep. 17; Ex-parte Drexel, 147 Cal. 
763, 82 Pac. 429, 2 L. R. A. (N. S.) 588; City and 
County of Denver v. Frueauff, 39 Colo. 20, 88 
Pac. 389; State v. Hawkins, 95 Md. 133, 51 Atl. 
850, 93 Am, St. Rep. 328; State v. Caspare, 115 
Md. 7, 80 Atl. 606; Commonwealth v. Sisson, 178 
Mass. 578, 60 N. E. 385; State v. Sperry-Hutchin- 
son Co., 110 Minn. 378, 126 N. W. 120; State v. 
Sperry-Hutchinson Co., 94 Neb. 785, 144 N. W. 
795, 49 L. R. A. (N. S.} 1123; People v. Dycker, 
76 N. Y¥. Supp. 111, 72 App. Div. 308; State v. 
Dalton, 22 R. I. 77, 84 Am. St. Rep. 818, 48 L. R. 
A. 775, 51 Cent. L. J. 1; State v. Dodge, 76 Vt. 
197, 56 Atl. 983; Young v. Commonwealth, 101 
Va. 853, 45 S, E. 327. 
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for licensing was disapproved by Congress 
and the act was thus left prohibiting such 
enterprises. The trading stamp business 
was held to be within this prohibition and 
the United States Supreme Court refused 
to grant a writ of certiorari.” 

Lot Sales—Another plan for advertis- 
ing the sale of property which has been 
much discussed by the courts concerns the 
sale of lots in a newly platted addition to 
some city or village, usually coupled with 
a scheme for securing a factory or similar 
enterprises at or near the property platted. 
Substantially the same plan has been pur- 
sued in each case differing only in detail, 
but these differences are important upon 
the question of the validity of the plan. A 
general outline of the plan is that some one 
interested in promoting some industry 
which is to be located in a city or town 
secures a tract of land on which or near 
which it is proposed to locate the industry. 
This tract is platted and persons select lots 
on the plat subscribing therefor and pay- 
ing a level price, the apportionment of lots 
among the subscribers being subsequently 
determined by chance. It will be seen that 
where the lots are of unequal value, as they 
must necessarily be in practically every 
case, our definition as to what constitutes 
a lottery is transgressed by this plan of dis- 
position of the property, and a plan pur- 


sued along this line has generally been 
condemned,® and a contract for the sale of 


land in accordance with this method has 
consequently been held void on the ground 
that it constitutes a lottery. If, however, 
the subscribers purchase the property and 


(7). District of Columbia v. Craft, 35 App. D. 
C. 253; Craft v. District of Columbia, 218 U. S. 
673, 31 Sup. Ct. 223, 54 L. Ed. 1205; District of 
Columbia v. Gregory, 35 App. D. C. 271; Gregory 
v. District of Columbia, 218 U. S. 673, 31 Sup. 


Ct. 223, 54 L. Ed. 1205; See also In re Gregory, 


219 U. S. 210, 31 Sup. Ct. 143, 55 L. Ed. 213. 


(8) Paulk v. Jasper Land Co., 116 Ala. 178, 22 
So. 495; Burks v. Harris, 91 Ark. 205, 120 S. W. 
979, 69 Cent. L. J. 647; Lynch v. Rosenthal, 144 
Ind. 86, 42 N. E. 1103, 55 Am. St. Rep. 777, 31 lL. 
R, A. 835, 42 Cent. L, J, 435; Guenther v. Dewein, 
11 Ia. 133; Wooden v. Shotwell, 24 N. J. L. (4 
Zab.) 789, affirming 23 N, J. le (3 Zab.) 465; 
Jackson Steel Nail Co. v. Marks, 4 Ohio Cir. Ct. 
R. 343. . 





each agrees to contribute a certain sum the 
fact that the parcels are later apportioned 
among the subscribers by lot does not in- 
validate the subscriber’s contract as it is 
considered that the promoter or vendor 
does not participate in the method of distri- 
bution, the contract contemplating that: the 
subscribers may use their own method and 
it not being illegal for tenants in common 
to divide the property among themselves 
by lot. The distinction being that the di- 
vision by lot was no part of the original 
contract as was pointed out in the Arkan- 
sas case cited above.?® 

Likewise where to induce the sale of lots 
at auction each purchaser is granted the 
right of participating in a subsequent draw- 
ing for a lot which is not put up for sale, 
but which is offered as a prize to each pur- 
chaser at the auction, the entire transac- 
tion is tainted and a sale of any lot at the 
auction cannot be enforced.** It may at 
first blush appear to be a little difficult to 
reconcile these holdings but when the situa- 
tions presented in the various cases are ana- 
lyzed the reason is plain. These were not 
criminal prosecutions for violation of the 
lottery law, they were suits depending upon 
the contracts for the purchase of the lots. 
Now, if these contracts were for the pur- 
chase of an indefinite interest in a tract of 
land which had been divided into parcels, 
the fact, that the purchasers subsequently 
resolved among themselves to determine 
the parcel which should go to each of them 
by chance or lot, in which resolution the 
vendor did not participate, would not inject 
a lottery into the contract, but if the con- 
tract contemplates that the division shall 
be by lot then it would be tainted with the 
vice of a lottery and would be void. In 
the one case the contract is not so tainted, 


(9) Lauder v. Peoria Agricultural & Trot- 
ting Soc. 71 Ill. App. 475; Washington Glass 
Co. v. Mosbaugh, 19 Ind. App. 105, 49 N. E. 178; 
McCleary v. Chipman, 32 Ind. App. 489, 68 N. E. 
320; Chaney Park Land Co. v. Hart, 104 Ia. 592, 
73 N. W. 1059, 46 Cent. L, J. 234. 

(10) Burks v. Harris, 91 Ark. 205, 120 S. W. 
979, 69 Cent. L. J. 647. 

(11) Whitley v. McConnell, 133 Ga. 738, 66 S. 
E. 933. : 
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and in the other case it is and the lottery 
lies in the fact that one may receive more or 
less than what he pays for, it depending 
upon chance. 





Suit Clubs—Another scheme for secur- 
ing the sale of goods by means of special 
inducements is the plan of forming a “suit 
club” in which there are as many members 
as the price of a suit of clothes which a 
merchant or a tailor, who organizes the 
club is to furnish, and into which each 
member contributes a dollar each week for 
as many weeks as the price of the suit, un- 
til he secures the suit by lot, a drawing 
being had each week at which some one 
draws a suit of clothes and drops out of 
the club and his place is taken by some 
one else. It will be seen that under this 
plan every member will pay no more for a 
suit of clothes than its value, but he may 
pay much less and he may secure the suit 
for any sum over one dollar up to its price. 
This device has been before the courts in a 
number of different cases and has been 
universally condemned as a_ lottery, the 
chance being to receive much more than 
what is paid for, determined by lot.” 


Prize Packages—Another common plan 
of inducing the sale of goods has been to 
put letters or numbers, cards or articles 
in packages of food or tobacco so that the 
purchaser of the package would receive di- 
rectly or as a result of saving the coupons 
found in the package certain articles addi- 
tional to what he purchased; important 
prizes only being given upon coupons 
placed in very few packages. These 
schemes have been universally condemned, 
for example, a cereal company in order to 
induce the sale of its oats placed upon cou- 
pons in each of its packages some one of 
the letters which would spell “Mother’s,” 
the letter “o” being placed upon only one 
coupon in 500; prizes of a small value be- 


(12) De Florin v. State, 121 Ga. 693, 49 S. E. 
699, 104 Am, St. Rep. 177, 60 Cent. L. J. 422; 
People v. McPhee, 139 Mich. 687, 103 N. W. 174, 
12 D. L. N. 41, 69 L. R. A. 505; State v. Moren, 
48 Minn. 555, 51 N. W. 618. 


ing given for a certain number of all of 
the coupons, but important prizes being 
given for the collection of coupons spelling 
the word “Mother’s.” This was condemned 
under the Federal statutes and a conviction 
of violating the Federal Lottery Law was 
upheld.** Likewise the same lottery law 
was held infringed by placing a tag in one 
out of each one hundred five cent cuts of 
plug tobacco redeemable for fifty cents, 
and also by placing portions of paper ani- 
mals in food packages, an important prize 
being given to any one who secured seven 
complete animals by saving and putting 
together the portions found in the pack- 
ages,"* the chance consisting in being able 
to secure seven complete animals. So 
where prizes are put in boxes of candy, the 
purchaser selecting his box in ignorance of 
its contents and the prizes contained in the 
boxes being of different values, it was held 
a lottery was intended.** It has also been 
held that the sale of a package of coffee 
on which was pasted slips, each one marked 
“one plate,’ in return for each slip the 
purchaser of the coffee was entitled to a 
plate, was a gift enterprise in violation of 
the Maryland statute,’7 but the Court of 
Appeals of New York held that the giving 
away of a cup and saucer with two pounds 
of coffee was not a lottery,’® and the lot- 
tery law is not transgressed by the giving 
of a ‘photograph to each purchaser of a 
package of tobacco, although the purchaser 
is privileged to select the photograph he de- 
sires from among a number which are on 
display..* It is a lottery, however, for a 


(13) United States v. Jefferson, 134 Fed. 299; 
Sheedy v. District of Columbia, 19 App. D. C. 280. 


(14) United States v. One Box Tobacco, “Foot 
Prints,” 111 C. C. A. 459, 190 Fed. 731. 


(15) United States v. McKenna, 149 Fed. 252. 
(16) Holoman v, State, 27 Tex. App. 610, 28 
Am. Rep. 439. ‘ 


(17) Long v. State, 73 Md. 627, 21 Atl. 683, 
25 Am. St. Rep. 606, 12 L. R. A. 89, 33 Cent. L. J. 
170. 


(18) People v. Gillison, 109 N. Y. 389, 17 N. E. 
343, 4 Am. St. Rep. 465. 


(19) Commonwealth v. Emerson, 165 Mass. 





- 146, 42 N. E. 659. 
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person to sell packages of candy,?° gum,”* 
or tea** and with, or in the package to 
give a number or coupon entitling the pur- 
chaser to some article of a greater or lesser 
value depending upon the chance of obtain- 
ing the right number. Likewise a sale of 
envelopes containing popular songs, and 
also a card entitling the purchaser to buy 
any article in the store for $1.00, those 
articles being of a greater and lesser value 
is a lottery,** and the sale of books num- 
bered on the outside entitling to the draw- 
ing of a prize depending upon the corre- 
spondence of the number on the book pur- 
chased with a certain table of numbers in 
a book kept by the seller is a lottery ;** and 
for a merchant to display a box in his 
window containing a sum of money and the 
giving of a key with each purchase, only 
one key being capable of unlocking the box, 
and the contents of the box going to the 
person who secures the right key is a lot- 
tery.*° 

Guessing Contests—A newspaper which 
offers a prize to a subscriber who pays a 
certain sum more than the regular subscrip- 
tion price for his subscription to the news- 
paper for the nearest correct guess upon 
the total vote to be received by a state 
officer at a coming election is a lottery ;7 
and the giving of a ticket to each newspaper 
subscriber, the holder of the lucky number 
as determined by a committee of the sub- 
scribers to receive a prize, is a lottery, 
where the committee distributed the prizes 
by lot.*? Examination of this last case dis- 

(20) Hall v. Ruggles, 56 N. Y. 424; State v. 
Lumsden, 89 N. C. 572. 


(21) People v. Runge, 3 N. Y. Cr. R. 86. 

(22) State v. Boneil, 42 La. Ann. 1110, 8 So. 
298, 21 Am. St. Rep. 413, 10 L. R. A. 60, 2nd 42 
La. Ann. 1207, 8 So. 300. 


(23) Dunn v. People, 40 Ill. 465. 


(24) State v. Clarke, 33 N. . 329, 66 Am. Dec. 
723, 


(25) Davenport vy. City of Ottawa, 54 Kan. 
711, 39 Pac. 708, 45 Am. St. Rep. 303, 40 Cent. L. 
J. 361. 

(26) Stevens v. Cincinnati Times Star Co., 72 
Ohio St. 112, 73 N. E. 1058, 106 Am. St. Rep. 586. 


(27) State v. Mumford, 73 Mo. 647, 39 Am. 
Rep. 532. 





closes that if it were to be followed as prece- 
dent the scheme discussed above for dis- 
tributing lots of land would have been held 
to be a lottery had the question been raised 
in a criminal prosecution instead of in an 
action based upon a contract. 


V oting Contests.— Generally speaking, the 
plan of offering prizes of various natures 
through newspapers, or in aid of societies, 
churches, schools or lodges to persons who 
receive the highest number of votes of pa- 
trons have been held not to transgress the 
lottery law.** For example, where at a 
church fair two boxes were placed for re- 
ceiving money and labeled with the name 
of some member, and the person whose box 
is found to contain the most money after 
the voting is over is to receive a prize, and 
the church or society to receive the con- 
tents of the box is not a lottery.*® 


Slot Machines.—The use of slot machines 
to assist trade by distributing prizes in ac- 
cordance with certain showings made by the 
machine has been universally condemned 
and prosecutions have been sustained 
where the purchaser of goods receives with 
the purchase a chance to win upon the oper- 
ation of the machine. This has been held 
to make the entire transaction a lottery and 
punishable as such.*° 


From all of which it appears certain that 
the law is pretty well settled that a lottery 
may consist in any advertising scheme or de- 
vice whereby a customer receives for a con- 
sideration great or small a chance to obtain 
a greater consideration, his right to which 
is determined by lot or chance. 


Couin P. CAMPBELL. 


Grand Rapids, Mich. 


(28) Quatsoe v. Eggleston, 42 Ore. 315, 71 Pac. 
66, 56 Cent. L, J. 332. 

(29) Dion v. St. John Baptiste Soc., 82 Me. 
319, 19 Atl. $25. 

(30) Loiseau v, State, 114 Ala. 34, 22 So. 138, 
62 Am. St. Rep. 84, 45 Cent. L. J. 68; Meyer v. 
State, 112 Ga. 20, 37 S. E. 96, 51 L. R. A. 496; City 
of New Orleans v. Collins, 52 La. Ann. 973, 27 
So. 532. 
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JUDGMENT—DEATH OF PARTY. 





POUPORE et al. v. STONE ORDEAN WELLS 
CO. et al. 





Supreme Court of Minnesota. April 28, 1916. 





157 N. W. 648. 





On an appeal from the district court in the 
name of the widow of a decedent involving her 
right to a statutory allowance, the respondents 
move to remand that they may apply for leave 
to reopen the case and show that the widow 
died prior to the institution in the probate court 
of the proceeding for an allowance. It is held: 

That a judgment or determination for or 
against a decedent when jurisdiction was ac- 
quired prior to his death is not void. 





DIBELL, C. Antoine Poupore died on Sep- 
tember 4, 1909. His widow survived. On Jan- 
uary 27, 1914, a petition in her name was pre- 
sented to the Probate Court of St. Louis County, 
where the estate of the decedent was probated, 
praying the setting aside of a statutory allow- 
ance of personal property of the value of $500, 
as provided by G. S. 1913, § 7243, R. L. 1905, 
§ 3653. Upon an appeal to the district court 
an allowance of a portion of the $500 was made 
and the petition was denied in part. An appeal 
in the name of the widow was taken to this 
court. The respondents move to remand to the 
district court; and upon the hearing of the mo- 
tion it appears that the widow died on Decem- 
ber 2, 1913, which was prior to the application 
made in the probate court in her name. The 
purpose of the remand is that the respondents 
may move to reopen the case and show the 
widow’s death. 

[1] 1. When a court has jurisdiction of the 
parties and the subject-matter and the plaintiff 
or the defendant dies and after his death the 
court renders judgment for or against the de- 
ceased party, such judgment is not void. Hayes 
v. Shaw, 20 Minn. 405 (Gil. 355); Stocking v. 
Hanson, 22 Minn. 542; note to Kager v. Vickery, 
61 Kan. 342, 59 Pac. 628, in 49 L. R. A. 153, 78 
Am. St. Rep. 318; note to Evans v. Spurgin, 6 
Grat. (47 Va.) 107, in 52 Am. Dec. 105; note to 
Watt v. Brookover, 35 W. Va. 323, 13 S. E. 1007, 
in 29 Am. St. Rep. 811; note to Wardrobe v. 
Leonard, 78 Neb. 531, 111 N. W. 134, in 126 
Am. St. Rep. 619. “The court, having acquired 
jurisdiction of the parties, possesses the power 
to proceed to the final disposition of the action; 
and while the court ought to cease to exercise 
its jurisdiction over a party at his death, the 
neglect to do so is an error to be corrected by 
some proceeding in the action in which the 
error occurs, and the judgment, though erron- 





eous, is not on that account to be attacked in a 


collatral action. In other words, the judg- 
ment is voidable when properly assailed, but 
not void.” Hayes v. Shaw, 20 Minn. 405 (Gil. 
355). The doctrine stated applies to a de- 
termination made upon the petition for a stat- 
utory allowance. 


[2] 2. A judgment for or against a party who 
is dead at the time suit was commenced is void. 
Loring v. Folger, 7 Gray (Mass.) 505; Crosley 
v. Hutton, 98 Mo. 196, 11 S. W. 613; M. T. Jones 
Lumber Co. v. Rhoades, 17 Tex. Civ. App. 665, 
41 S. W. 102; Greenstreet v. Thornton, 60 Ark. 
369, 30 S. W. 347, 27 L. R. A. 735; Weller Mfg. 
Co. v. Eaton, 81 Mo. App. 657; Winship v. Con- 
ner, 42 N. H. 341; Bragg v. Thompson, 19 S. C. 
572; 1 Black on Judgments, § 203; 1 Freeman 
on Judgments, § 153; note, Wardrobe v. Leon- 
ard, 78 Neb. 531, 111 N. W. 134, in 126 Am. 
St. Rep. 619; note to Kager v. Vickery, 61 Kan. 
342, 59 Pac. 628, in 49 L. R. A. 153, 78 Am. St. 
Rep. 318. And see Auerbach v. Maynard, 26 
Minn. 421, 4 N. W. 816, where it was held that 
when a summons was in process of service but 
the service was not eomplete at the time of the 
defendant’s death the action could not be re- 
vived against his representative. “That there 
should, at some time during its progress, be 
living parties, to both sides of an action we 


think indispensable; and that no sort of juris- 
diction can be obtained against one who was 


dead when suit was commenced against him as 
a defendant, or in his name as plaintiff; and 
that no judicial record can be made which will 
estop those claiming under him from showing 
that he died before the action was begun; and 
that a judgment for or against him must neces- 
sarily be void.” 1 Freeman on Judgments, § 
153. In Watt v. Brookover, 35 W. Va. 323, 13 
S. E. 1007, reported with note in 29 Am. St. 
Rep. 811, it was held that where an action was 
in the name of a plaintiff dead at the time of 
its commencement, the defendant’s remedy 
was by plea in abatement. This case does not 
represent the prevailing view. The general 
doctrine stated applies to the determination 
made in the district court upon the appeal of 
the widow from the probate court. Whether 
such doctrine applies to proceedings in rem or 
to those in the nature of proceedings in rem 
is not a question here. 


[3] 3. Upon the suggestion in this court of 
the death of a party after appeal the statute 
provides for a substitution. G. S. 1913, §§ 
8014, 8015; R. L. 1905, §§ 4378, 4379. There is 
no provision for a substitution when a party in 
whose name an action is brought or against 
whom it is prosecuted is dead at the time of its 
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commencement. However, this court will not 
proceed with an appeal when it is shown that 
a party to it is dead. When a party is dead 
at the time of suit brought the opposing party 
may move to dismiss the proceeding or vacate 
a judgment or dismiss an appeal. See, gen- 
erally, Elliott v. Bastian, 11 Utah 452, 40 Pac. 
713; Knott v. Taylor, 99 N. C. 511, 6 S. E. 788, 
6 Am. St. Rep. 547; Lockridge v. Lyon, 68 Ga. 
137. The respondents are not entitled to a re- 
mand to the district court so that they may 
move to reopen and show the fact of death. 
Their remedy is ample. This is not like a case 
where an appellant asks to remand to renew 
a motion for a new trial upon the ground of 
newly discovered evidence. Kroning v. St. 
Paul, etc., Co., 96 Minn. 128, 104 N. W. 888. 

[4] 4. In view of further proceedings it is 
proper to say that the widow’s right to an al- 
lowance under the statute cited becomes abso- 
lute on the death of the husband. If she dies 
before the allowance is made the right of se- 
lection survives to her personal representative. 
Sammons y. Higbie’s Estate, 103 Minn. 448, 115 
N. W. 265. 

We do not say that upon the appointment 
of a personal representative of the widow a 
stipulation might not be made by the parties, 
if so disposed, that would avoid the expense 
of a retrial of the matters involved. The 
amount in litigation is small and unnecessary 
expense should be avoided. 

The appeal of the administrator involving 
the disallowance in part of this account is not 
dependent upon the appeal in the name of the 
widow. 


Motion to remand denied. 


Note.—Judgment Entered Against a Defend- 
ant Dying After Suit Begun—It seems to be 
true, by a majority of the cases, that, if a party 
to a suit dies, after jurisdiction has been ob- 
tained in an action against him, a judgment 
rendered against him after death is not void, but 
only voidable and good against collateral attack. 
The instant case gives a number of the cases 
holding this way. Many more are given in an- 
notation to Kojer v. Vickery, in 49 L. R. A. 153. 

This rule meets with some variation in deci- 
sion with reference to the stage of the proceed- 
ings at which the judgment was rendered, the 
record being silent as to death. Thus in Ham- 
ilton v. Holcomb, 1 Johns. Cas. 29, it was held 
that where between imparlance and judgment 
one of two defendants died, the judgment as to 
both could be amended on error coram nobis by 
suggesting his death. In Louisiana it was held 
that if a served defendant dies before issue 
joined, judgment against him is a nullity. N. O. 
S. C. R. Co. v. Bosworth, 8 La. Ann. 8; Norton 
v. Jamison, 23 ibid. 102. 

Where defendant dies before time to answer, 
it was said his death cannot put him in default 
and “a default cannot be taken against a dead 





man, any more than a summons can be served 
on a dead body.” Borsdorff v. Dayton (N. Y.), 
17 Abb. Pr. 36. But if the default occurred in 
defendant’s lifetime without knowledge by plain- 
tiff of his death, judgment thereafter will not 
be avoided. Reid v. Holmes, 127 Mass. 326. The 
error was said to be a mere irregularity, not 
subjecting the judgment to collateral attack; how- 
ever, the irregularity might be corrected by writ 
of error. 


If defendant dies after judgment by default 
and before writ of inquiry is executed, his ad- 
ministrators may take advantage of the fact by 
plea to a scire facias issued against them. Car- 
ter v. Carriger, 3 Yerg (Tenn.) 411, 24 Am. 
Dec. 585. 


Under New York statute it is provided that a 
judgment is not authorized to be entered against 
a party who dies before a verdict, report or 
decision is actually rendered against him. This 
renders judgments in such cases absolutely void. 
Gerry v. Post, 13 How. Pr. 118; Adams v. Nellis, 
59 How. Pr. 385; Lemon v. Smith, 47 N. Y. 
Supp. 158; Stephens v. Humphyes, 73 Hun. 199, 
25 N. Y. Supp. 946. 


Judgments rendered after death sometimes 
have relation back. Thus in England if rendered 
during the term it may have date from its begin- 
ning. Magner v. Langmead, 7 T. R. 20. But 
this relates only to the signing and not actual 
rendition of the judgment. If the cause is actual- 
ly heard but decree is not pronounced, it may be, 
notwithstanding death in the meantime. Hall v. 
Clifton, 2McChord Eq. 88. So if judgment is 
entered in the minutes, the record may be signed 
afterwards. Salter v. Neaville, 1 Bradf. 488. 


In Flock v. Wyatt, 49 Iowa 466, it was ruled 
that entry of a decree of a date subsequent to 
death was irregular, but it ought to have been 
entered as of a prior date. 


The only rule at common law was that a 
judgment rendered against a dead man was in 
all cases void. Weston v. James, 1 Sack. 42; 
Randall’s Case, 2 Mod. 308. The injustice of 
this rule brought out the fiction of having all 
judgments bear date from the first day of the 
term. Broos v. Mersereau, 18 Wend. 653; Life 
Assn. v. Fassett, 102 Ill. 315; Claflin v. Dunne, 
129 Ill. 241, 21 N. E. 834, 16 Am. St. Rep. 263. 


If the entry of a judgment is merely delayed 
until after the death of one of the parties, it 
may be entered nunc pro tunc as of a date 
when he was alive, other party then being entitled 
to a judgment. Powe v. McLeod, 76 Ala. 418; 
Seymour v. Fueling Co., 205 Ill. 77, 68 N. E. 
716; Richardson v. Green, 130 U. S. 104, 43 L. 
ed. 872. 


If from laches in not calling the court’s atten- 
tion to death before judgment is entered, a mov- 
ing party to have same set aside may be denied 
relief. Rogers v. McMillan, 6 Colo. App. 14, 39 
Pac. 891; Wood v. Watson, 107 N. C. 52, 12 
S. E. 49, 10 L. R. A. 541; State v. Tate, 109 
Mo. 265, 18 S. W. 1088, 32 Am. St. Rep. 664. 


In Schmelzer v. Central Furniture Co., 252 
Mo. 12, 158 S. W. 353, there was death per 
ing appeal, but the court adopts the following 
principle stated in 1st Freeman on Judgments, 
4th Ed., § 153: “If an action is begun by or 
against living parties over whom the court ob- 
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tains jurisdiction and some of them subsequently 
die, it is not thereby deprived of its jurisdic- 
tion; and while it ought not to proceed to judg- 
ment without making the representatives or suc- 
cessors in interest of the deceased party parties 
to the action, yet if it does so proceed its action 
is irregular only and its judgment is not void.” 
This “voidable judgment has all the force and 
effect of a valid judgment until it is set aside.” 

But the principle that such a judgment is not 
void has been ruled to have no application in a 
judgment against a dead man after his death 
has been suggested of record and the action is 
revived against certain parties, “for the reason 
that after this is done, the action proceeds as if 
originally brought against the parties against 
whom it is revived.” Then the court is without 
jurisdiction to enter “judgment affecting parties 
not before it.” Ratterman vy. Apperson, 141 
Ky. 821, 133 S. W. 1005. 

In Chatfield v. Jarratt, 108 Ark. 523, 158 S. W. 
146, it was said that where a party dies after 
the rendition but before the entry of a judg- 
ment, his death cuts no figure as to when the 
judgment should have been appealed from. It 
was not essential to the enforcement of the 
judgment that it should be entered of record, 
and decedent’s representatives could move the 
court for a nunc pro tunc entry. 

It seems to be very generally true, that, if a 
judgment is entered against a dead man, it is 
not void, if he has been properly served while 
in life, but it ought to be corrected. : 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS, 





QUESTION No. 101. 

Fees, Witness—Acceptance of fees for testi- 
fying as witness to will—under circumstances 
suggested—not disapproved. 

A and B, lawyers, were engaged in individual 
practice. A drew up a will for a client of his. 
B was asked to become an attesting witness. 
The will was duly executed, and A and B duly 
witnessed the same. The testator died seven 
years afterward. Probate of the will was op- 
posed on the ground of fraud, incapacity and 
undue influence. There was a trial in the Sur- 
rogates’ Court and then again, several years 
afterward a protracted trial in the Supreme 
Court, at both of which the probate was allowed 
and sustained. At each of these B was put to 
inconvenience and loss of time as a witness 
or for holding himself in readiness as such. 
No subpoena was issued, B having voluntarily 
offered to be on hand on every occasion. At 
the close of the litigation, the attorney for the 
éxecutor and proponent voluntarily forwarded 
a check to B for $50.00. 





Is it the opinion of your Committee that it 
would be unprofessional for B to accept the 
same? 

ANSWER No. 101. 

In the opinion of the Committee, it would not 
be improper for B to accept the check voluntar- 
ily proffered by A. B., though a lawyer, was 
merely a subscribing witness to the will, and 
testified as such. The check was not given 
under any agreement antecedently made or ex- 
acted, nor conditioned in any way upon the 
giving of particular testimony, nor upon the 
success of the litigation, nor made to depend 
upon the amount involved in the probate pro- 
ceedings; but was a gratuity in partial com- 
pensation for B’s loss of time while attending 
court. 





QUESTION No. 106. 

Retainer, Divorce—Accepting retainer to pro- 
eure divorce with knowledge that a statutory 
bar exists—disapproved. 

A woman desires to retain me to institute an 
action for absolute divorce against her husband 
who has been living for the past two years an 
adulterous life with another woman. 

During the conversation she confessed to me 
that she also has been living for the past year 
an adulterous life with another man. I am 
certain that the adultery charged against the 
husband was not committed with the conniv- 
ance, consent, privity or procurement of the 
wife. I am also convinced that she has not 
cohabited with her husband ever since she be- 
came aware of his adulterous life nor has she 
condoned it. I am also certain that the hus- 
band will not interpose a defense nor will make 
a countercharge of adultery against the wife. 

Knowing all these facts, have I a moral or 
legal right to take and prosecute the woman’s 
case? 

ANSWER No. 106. 

In the opinion of the Committee,-upon the 
facts stated, the services of the attorney could 
not be successful except by concealing from the 
court facts which it ought to know; and there- 
fore he ought to decline the employment. The 
Committee refers to New York Code of Civil 
Procedure, Section 1758, Subdivision 4. 








BOOK REVIEW 


HEMENWAY ON VETERINARY LAW. 








Dr. Henry B. Hemenway, of Evanston, IIl., 
ventures in the field of law with a little book 
under the above title, with purpose to supply 
graduates from the veterinary schools, “the 
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needful information as to their duties, respon- 
sibilities and lfmitations of authority” in the 
practice of their profession. It is said that 
“this is a work of originality, written by one 
who is unusually well-posted in both law and 
science.” He ought to be well posted to write 
about a subject in which there is to be given 
needful information as to legal duties, respon- 
sibilities and limitations. when not being him- 
self, apparently, the possessor of a certificate 
that he is learned in the law. Not very many 
presumptions should obtain in his favor. 

The book contains ten chapters under such 
headings as general (legal) principles, police 
power, due process and nuisances, regulation 
of veterinary practice, liabilities, compensa 
tion, governmental services, inspection, execu- 
tive organization, ownership of animals, and 
bailment. Here are subjects which seem to 
call for a wide and accurate knowledge of le- 
gal principles and all are treated in a work of 
less than 300 pages of text. The author is in- 
deed fortunate, if he is able advantageously to 
condense all necessary knowledge thereof into 
so small a compass. 

The work is bound in law buckram, of good 
print and paper and comes from the ‘house 
of T. H. Flood & Company, Chicago, 1916. 








BOOKS RECEIVED. 


Criminality and Economic Conditions. By 
William Adrian Bonger, of Amsterdam, Neth- 
erlands. Translated by Henry P. Horton, of 
Ithaca, N. Y. With an Editorial Preface by 
Edward Lindsley, of the Warren, Pa., Bar. 
With an Introduction by Frank H. Norcross, 
Justice of the Supreme Court of Nevada, Vice- 
President of the American Institute of Crim- 
inal Law and Criminology. Modern Criminal 
Science Series. Price, $5.50, net. Boston. Lit- 
tle, Brown & Company. 1916. Review will 
follow. 





A History of Continental Criminal Law. By 
Carl Ludwig von Bar, late Professor of Law in 
the University of Gottingen and others. Trans- 
lated by Thomas S. Bell, of the Los Angeles 
Bar, and others. With an Editorial Preface 
by John H. Wigmore, Professor of Law in 
Northwestern University. Introductions by 
William Renwick Riddell, Judge of the High 
Court of Justice for Ontario; and by Edwin 
R. Keedy, Professor of Law in the University 
of Pennsylvania. Price, $4.00, net. Boston. 
Little, Brown & Company. 1916. Review will 
follow. 





HUMOR OF THE LAW. 





Judge—“You let the burglar go to arrest an 
automobilist?” 

Policeman—“Yes. The autoist pays a fine 
and adds to the resources of the state; the 
burglar goes to prison, and: the state has te 
pay for his keep.”—Life. 





R. X. Morris, the attorney, is fond of relating 
what he considers the best James Whitcomb 
Riley story eVer told. 

Riley was an unwilling witness in a civil suit 
in which one witness was plaintiff and the 
other defendant. He didn’t want to testify, be- 
cause both men were his friends, and, besides, 
he had an aversion to courts and trials and all 
that goes with them, formed when he gave up 
the study of Blackstone in his early manhood. 

One of the lawyers in the case, a pompous 
fellow with a just-watch-me-settle-this-fellow’s- 
hash bearing, became angered when Riley ap- 
parently evaded answering his questions direct- 
ly. He spoke to Riley sharply: 

‘Now, look here, Mr. Riley; this won’t do. 
You’re not answering my questions. Let’s get 
down to facts now. You now we're entitled to 
know what you know about this case. You 
studied for the bar once and you know law. 
Isn’t that true?” 

“No,” Riley drawled in reply. 
any more law than you do!” 


“I don’t know 





A juror out West was asked whether he had 
been charged by the presiding judge. “Well, 
squire,’ said he, “the little fellow that sits up 
in the pulpit and kinder bosses it over the 
crowd, gin us a talk, but I don’t know whether 
he charges anything or not.”—St. Louis Star. 





A Portland, Ore., dispatch tells of an appli- 
cant for indemnity filed under the Workmen’s 
Compensation law of the State, by a farmhand. 
The blank form for the filing of claims contains 
two questions, evidently intended to apply to 
injuries sustained in mills or factories. 

One of these is, “What was the nature of the 
machine by which you were injured?” The 
other question is, “Was the machine in good 
order at the time of your injury?” To the 
first of these questions the answer was, 
“Cross,” and to the second was an enthusiastic, 
heavily written and boldly underlined, “Yes.” 

To the question, “How were you hurt?” the 
answer was, “I was kicked by a mule.”—The 
Christian Herald. 
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1. Acknowledgment—Ministerial Act. — The 
act of a notary public in taking an acknowledg- 
ment to a deed or mortgage and certifying to 
same is ministerial, and not judicial—Clapp v. 
Miller, Okla., 156 Pac. 210. 

2. Adverse Possession—Intent.—That defend- 
ants, under bona fide mistake as to the loca- 
tion of a city lot which they purchased, fenced 
plaintiff's lot, does not show an intent to hold 
adversely; but when defendants erected a dwell- 
ing thereon, their possession became adverse.— 
People’s Savings Bank v. Burford, Wash., 155 
Pac. 1068. 


3. Alteration of Instruments—Materiality.—A 
note given for value received is materially alt- 
ered by the insertion of words indicating that 
it was given as purchase money for land, there- 
by raising a vendor’s lien upon the land.—Bank 
of Lauderdale y. Cole, Miss., 71 So. 260. 

4. Attorney and ClHient—Disbarment.—Where 
a county attorney used his office as an instru- 
ment to aid his civil business, issuing warrants 
and complaints for criminal prosecutions to 
compel the persons accused to make settlements, 





he is guilty of grave misconduct warranting 
disbarment with permission to apply for rein- 
statement.—In re Bunston, Morit., 155 Pac. 1109. 


5. Bankruptey—Election of Trustee.— Under 
Bankr. Act, §§ 1 (9), 44, 56, practice of requiring 
power of attorney, though attorney appearing 
for creditor and desiring to vote for trustee is 
duly admitted attorney at law, held valid and 
binding.—In re Capitol Trading Co., U. S. D. C., 
229 Fe. 806. 

6. Exemption.—Under Georgia Constitu- 
tion and Code 1910, § 3380, bankrupt, who turned 
over certain checks and money to pressing cred- 
itors without scheduling them and permitted 
his wife to use small checks for necessaries, 
held to be denied his exemption.—In re Hardy, 
U. S. D. C., 229 Fed. 825, 


4. Jurisdiction—If there are conflicting 

liens or claims upon property in the lawful 

custody of a court of bankruptcy, it has juris- 

diction to determine the same, although the 

trustee has no interest in the question.—Nisbet 

¥ ae rae Title & Trust Co. U. S.C. C. A, 229 
ed. 3 


8. Set-off and Counterclaim.—Party for 
which bankrupt had been manufacturing wool 
into cloth, held entitled under Bankr. Act, § 68a, 
to set off sums due bankrupt on bankrupt’s note. 
—Clifford v. Oak Valley Mills Co., U. S. D 
229 Fed. 851. ‘ 


9. Carriers of Goods — Reconsignment.—A 
carrier is liable for failure to deliver the goods 
to a second consignee after agreeing to a re- 
consignment, though the original consignee, who 
refused to pay for them, did not consent to the 
reconsignment.—A. E. Myers & Co. v. Norfolk 
Southern R. Co., N. C., 88 S. E. 149. 

10. Carriers of Passengers — Employe.—A 
track foreman, injured while being transported 
free of charge to his home after finishing his 
day’s work as an employe of the street railway 
company, is a passenger and entitled to recover 
as sach.—Elmer v. Pittsburgh Rys. Co., Pa., 96 
Atl. 1054. 

11. Insults and Humiliation.—Insult to pas- 
senger by carrier’s servant without physical in- 
jury, held to support cause of action for breach 
of contract, though passenger is not a female.— 
+ an Ry. Co. v. Carroll, Ala. App., 70 So. 














12. Commerce—Employe.—A railroad em- 
ploye injured by breaking of a defective hand- 
hold while setting brakes on a car loaded with 
intrastate freight which was a part of a string 
of cars being switched at the time loaded with 
interstate freight had a cause of action under 
the federal act as well as under state statutes 
requiring that cars be enue with secure 
handholds.—Texas & P. Ry. Co. v. Sherer, Tex. 
Civ. App., 183 S. W. 404.. 


13——Foreign Corporation—Where agent 
sells machines for foreign corporation by sam- 
ple, the machine ordered being shipped from 
the home office, the business is interstate com- 
merce on which state can impose no condition, 
license tax, or other burden.—Dalton Adding 
Mach. Co. v. Commonwealth, Va., 88 § E. 167. 

14. Compositions with Creditors—Estoppel.— 
Where defendant contending that the amount 
of a note and mortgage to secure same had been 
fraudulently increased, paid complainant the 
amount he admitted, complainant, having ac- 
cepted such amount, cannot claim any excess.— 
Brackin v. Owens Horse & Mule Co., Ala., 71 
So. 97. 


15. Constitutional Law—Jitney Busses.—The 
provision of Code 1915, Supplemental Supp. § 
754a, requiring operators of jitney busses to 
furnish indemnity bonds for the benefit of per- 
sons who may be injured does not deprive the 
operators of such vehicles of their property 
without due process of law.—Huston v. City 
of Des Moines, Iowa, 156 N. W. 883. 

16. Motive in Legislation—The courts will 
not inquire into the motives actuating the legis- 
lature except as those motives appear in their 
public acts or journals; and hence parol evidence 
thereof is inadmissible to obviate the effect of 
an unlawful legislative intent.—State v. Moor- 
head, Neb., 156 N. W. 1067 s 

17. Contempt—Presence of Cour —Where a 
witness, after the verdict and discharge of the 
jury, assaulted a juror on account of remarks 
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made outside of court disparaging to the wit- 
ness, the act is not a contempt, but an assault 
and battery.—In re Glenn, S. C., 88 S. E. 294. 


18. Corporation — Confidential Relations. — 
Where the president, who is also manager and 
stockholder of a corporation, learning that the 
entire corporate stock may be sold at a favor- 
able price, sells his own and, without notifying 
other stockholders whom he knows to be anx- 
ious to sell, buys their stock and immediately 
sells it at a profit, he and one who with knowl- 
edge of all the conditions joins with him in the 
deal, are liable to them for such profit.—Jac- 
quith v. Mason, Neb., 156 N. W. 1041. 


19. Fidelity of Officer—Agreement by di- 
rector for repurchase of stock if purchaser left 
employment of corporation for any reason, held 
antagonistic to director’s duties, and void.— 
Timme v. Kopmeier, Wis., 156 N. W. 961. 

20. Slander.—A slander, uttered by mana- 
ger of corporation in giving employe reason 
for her discharge, was within the scope of his 
employment.—Southwestern Telegraph and Tele- 
phone Co. v. Long, Tex. Civ. App., 183 S. W. 421. 

21. Trustees.—Where majority stockhold- 
ers combine to control an election and the acts 
of the corporation to carry out a particular 
policy, this constitutes them trustees in effect 
for minority stockholders objecting to such pol- 
icy.—Riley v. Callahan Mining Co., Idaho, 155 
Pac. 665. 

22. Covenants—Restrictions.—Purchasers of 
lots cannot enforce against other’ restrictive 
covenants in the deed of their common grantor, 
where such covenants were not part of the gen- 
eral plan of improvement, but were imposed for 
the benefit of other land retained by the original 
ee v. Pfrimmer, Neb., 156 N. W. 
1 ‘ 

23. Damages—Exemplary.—Where an express 
company, shipping a piano, delayed it in such 
a manner that a person of ordinary reason and 
prudence would have said it was a reckless dis- 
regard of the shipper’s rights, the company was 
liable for punitive damages.—Piero v. Southern 
Express Co., S. C., 88 S. E. 269. 

24. Death—Evidence.—Evidence that a de- 
ceased employe left no property or insurance, 
and that his wife and children had no property, 
is relevant to show dependency.—Dutton v. At- 
lantic Coast Line R. Co., S. C., 88 S. E. 263. 

25. Deeds—Avoidance.—Although at the time 
of making the deed the grantor is of weak and 
feeble mind. that does not void his deed; but, if 
erty and what he intended to do with it, that 
was sufficient—Hagin v. Barrow, S. C., 88 S. E 
299. 











26. Covenant.—The simple granting words 
of a deed not only imply the transfer of the 
largest estate that can exist in lands, but also a 
covenant that the grantor is seised of such an 
estate. so that it is unnecessary to use the word 
“heirs” in describing the estate—McMahill v. 
Schowengerdat, Mo., 183 S. W. 605, 

27. Diwvoree—Pleading.—The conduct com- 
plained of for divorce, constituting a continued 
course of ill treatment, need not be alleged in 
the complaint with particularity as to time and 
place.—Klaus v. Klaus, Wis., 156 N, W. 963. 

28. Elections—Ballots.—A ballot whereon a 
voter had penciled ‘Matt” in the blank space 
for Chief Justice of the Supreme Court, drawn 
a line through it and then written “Matt Sulli- 
van” in the blank for Chief Justice, short term, 
was valid as to another candidate.—Sweetser v. 
Pacheco, Cal., 155 Pac. 639. 

29. Eminent Domain—Measure of Damages.— 
The measure of damages for injury to land 
partly taken for a levee was the actual value 
of the strip appropriated and the diminution of 
value caused to the residue.—Janes v. Levee 
Dist. No. 2 of Dunklin County, Mo. App., 183 S. 
W. 697 

30. Estoppel—Evidence.—Conduct predicated 
solely on a contract for a sale of realty will 
not constitute an estoppel enforceable by injunc- 





tion against the maintenance of a possessory ac- 
tion, unless the factum and validity of the con- 
tract be alleged and proven.—Barnes v. Cole, 
W. Va., 88 S. E. 184 

31. Evidence.—An alleged admission by 
plaintiff of the correctness of the judgment from 
which he had appealed could not be a basis for 








estoppel where it was never acted on by de- 
ow wey) meee v. Busch-Everett Co., La., 
‘ e . 


32. Partition—Where a decedent’s heirs 
voluntarily partitioned his land by conveying to 
the widow, who reconveyed their separate 
shares to each, the share of a daughter, by her 
direction being conveyed to herself and hus- 
band, such daughter, owning the land by in- 
heritance, and not by virtue of the deed, was 
not estopped to assert her sole title, though her 
husband improved it to her knowledge.—Powell 
v. Powell, Mo., 183 S. W. 625. ‘ 


33. Reliance Upon.—Where the purchaser 
of land, prior to being informed of the seller’s 
other grounds for refusing to perform, did not 
act in any manner to his prejudice in reliance 
upon the seller’s refusal to perform because of 
his wife’s refusal to consent, the seller was not 
estopped to set up other grounds in the pur- 
chaser’s suit for specune performance.—Dodd v. 
Groos, Iowa, 156 N. W. 8465. 


34. Executors and Administrators—Lien.—On 
holding an administrator’s sale void for want 
of the court’s jurisdiction to order such sale, 
the purchaser was properly given a lien upon 
the property for what he had paid on the price 
and for taxes with legal interest thereon.— 
Stadelman v. Miner, Ore., 155 Pac. 708. 


35. False Imprisonment — Evidence.—In an 
action for false arrest it is competent to show 
the jury that the arrest was published in a 
newspaper, though the article itself must be ex- 
cluded, in the absence of showing that defendant 
was responsible for its publication, if it cannot 
be read without introducing matter that cannot 
be gleaned from the charge and proceeding 
rer een ares v. Inland Nav. Co., Wash., 155 

ac. " 


36. Fixtures—Removal.—As between the ven- 
dor and vendee of land, a storehouse building 
erected on a solid foundation consisting of brick 
and wooden pillars and extending onto plain- 
tiff’s property for a distance of nine feet con- 
stituted a fixture, and the vendor had no rignt 
to remove the same against the protest of plain- 
tiff, a successor in interest of the vendee.— 
McLeod v. Clark, Miss., 71 So. 11. 

37. Fraud—Presumption.—In an action for 
fraud in representing the value of bonds given 
for the difference on an exchange of realty, it 
must be presumed that the parties put the true 
value on the property they exchanged.—Moore 
v. Beakley, Tex. Civ. App., 183 S. W. 380. 

38. Fraudulent Conveyances—Husband and 
Wife.—Creditors of an insolvent husband who 
uses his funds to improve his wife’s lands may 
reach the value of such improvements by chan- 
cery proceedings.—Healey v. Tillberry, Mo. App., 
183 S. W. 666. 

39. Garnishment—Pleading.—Where a judg- 
ment debtor on selling land requires payment 
of the price by note and mortgage to his son, 
simultaneously with transfer of title to the pur- 
chaser, the purchaser was not indebted to the 
judgment debtor, nor subject to garnishment, 
and need not ask in the garnishment proceed- 
ings that the judgment debtor be brought in to 
determine the person to whom he owed the 
eee v. Hamilton, Ala. App., 71 So. 








40. Guardian and Ward—Allowance to Ward. 
—Though the guardian must preserve the ward’s 
estate, it does not follow that a child and its 
parent must remain in poverty and privation 
during the ward’s minority in order to preserve 
intact the estate, when the best interests of the 
child require that the parent maintain a home 
for it—Des Moines Savings Bank v, Krell, Iowa, 
156 N. W. 858. 

41. Homestead—Waiver. — A marginal in- 
scription of a waiver of homestead in favor of 
the plaintiff bank on the page upon which a 
mortgage in favor of the plaintiff was recorded 
was not a registry of the waiver.—tIberville 
Bank & Trust Co. v. Dupuy, La., 71 So. 206. 

42. Husband and Wife—Contract.—Where a 
contract for the exchange of land between mar- 
ried women bears the signature of the hus- 
bands, without their names appearing in the 
body of the contract, that is sufficient to indicate 
their assent, if the wives are otherwise bound 
hv their signatures.—Wood v. Lett, Ala., 71 So. 
177. 
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43. Parties to Action.—Only an innocent 
purchaser, who actually paid a valuable con- 
sideration, and received or was entitled to re- 
ceive a conveyance, having no notice of any 


fraud, can defend a wife’s suit for cancellation 
of her deed to the purchaser’s grantor, based 
upon fraud practiced in securing her acknowl- 
a” eee v. Mitchell, Tex. Civ. App., 183 


44. Separate Estate.—If a wife, out of her 
separate estate, paid the consideration which 
induced the husband’s judgment creditor to con- 
vey to her the husband’s land on which such 
creditor had levied under writ of execution, the 
creditor’s deed vested title in the wife as her 
separate estate——Emery v. Barfield, Tex. Civ. 
App., 183 S. W. 386. 


45. Injunction — Independent Owner. — A 
driver of a bakery wagon who owned his horse 
and harness, but used the plaintiff's wagon and 
goods and received 25 per cent of his sales as 
compensation, was not the independent owner 
of a bakery route, but the employe of the plain- 
tiff, and his use of their list of patrons in so- 
liciting for a rival concern would be enjoined. 
—Cornish v. Dickey, Cal., 155 Pac. 629. 


46.——Jitney Busses.—A suit to enjoin en- 
forcement of a municipal ordinance passed under 
statutory authority, which purports to regulate 
jitney busses, will lie where brought, not with 
intent to prevent criminal prosecutions but be- 
cause the ordinance deprived the operators of 
their property without due process of law.— 
— v. City of Des Moines, Iowa, 156 N. W. 

47. Insurance—Divorce.—Proof that a wife, 
from whom insured was divorced, paid “sev- 
eral” premiums upon his life insurance policy, 
held to entitle her to reimbursement in the 
amount of two premiums and no more.—Ever- 
sole v. Eversole’s Adm’x, Ky., 183 S. W. 494. 

48. Landlord and Tenant—Pleading.—Lessee, 
under lease permitting termination at his op- 
tion if sale of liquors on leased premises was 

rohibited, was not required to lead, in 
essor’s action for breach, after prohibition of 
sale on the premises, that he had applied for 
license, or that it had not been refused on ac- 
count of personal disqualification, where no no- 
tice was given to apply, and license was re- 
fused on the ground that sufficient saloons were 
already licensed.—Christian Moerlein Brewing 
Co. v. Roser, Ky., 183 S. W. 479. 

49. Libel and Slander—Instructions.—In ac- 
tion for slander by defendant's manager, Iin- 
structions, authorizing recovery if the manager 
was the agent of defendant acting within scope 
of employment, did not authorize recovery 
merely because language was uttered contemp- 
oraneously with employment.—Southwestern 
Telegraph & Telephone Co. v. Wilkins, Tex. Civ. 
App., 183 S. W. 429. 

50.——-Slander per Se.—Statements by the 
manager of a telephone company that the com- 
pany did not allow girls to work for it who 
were not ladies, and that she and another had 
had men in their room at night, were slanders 
per se.—Southwestern Telegraph & Telephone 
Co. v. Long, Tex. Civ. App., 183 S. W. 421. 

51. Limitation of Actions—New Parties.— 
Where plaintiff, after suing a company as “a 
corporation,” learned that it was a age Sone 2 
leave to amend to correct the mistake should 
have been granted over objection that the 
amendment introduced a new ai | after limita- 
tions had run.—McGinnis _v. Jalvoline Oil 
Works, Pa., 96 Atl. 1038. 

52. Livery Stable and Garage Keepers—Lien. 
—Where a mechanic secured the contract to re- 
pair an automobile, agreeing to wait for pay- 
ment until the owner’s claim against the insur- 
ance company was settled, he had no lien on 
the automobile for the repairs.——Pezenik v. 
Greenberg, N. Y. Sup. Ct., 157 N. Y. Supp. 1093. 

53. Malicious Prosecution—Defense. — One 
who maliciously and without probable cause 
files what purports to be a criminal information, 
but which fails to state facts constituting a 
criminal offense, cannot urge the defect in such 
information as a defense to an action for ma- 
licious prosecution based thereon.—Vander Lin- 
den v. Oster, S. D., 156 N. W. 911. 

54. Master and Servant—Assumption of Risk. 
—A teamster required to back his wagon into 
a shed assumes all risk of injury resulting from 


as required by 





the lowness of the shed’s roof; the defect being 
perfectly obvious.—Poynter v. Alfred Struck Co., 
Ky., 183 S. W. 461. 


55. Assumption of Risk.—A coal miner does 
not assume the risk of injury from the master’s 
failure to supply and deliver timbers on request, 
y Code 1915, § 3507, subd. 11.— 
Melkusch v. Victor American Fuel Co., N. M., 
155 Pac. 727. 


56.——Contributory Negligence—-A _ servant, 
negligently placing ice hooks so near edge of 
block that they were likely to pull loose, held to 
have selécted an unsafe method, and guilty of 
contributory negligence, defeating his recovery. 
—Corbin Ice & Carbonating Co. v. Ellison, Ky., 
183 S. W. 549. 


57. Surviving Dependent.—The surviving 
dependent of a servant who received injuries 
causing his death is not entitled to compensa- 
tion for amounts paid to a physician unneces- 
sarily called in consultation in order to save 
the life of the servant by an operation another 
competent physician being in attendance.—Ma- 
honey v. Gamble-Desmond Co., Conn. 96 Atl. 1025. 


58. ‘Warning.—The duty of a locomotive en- 
gineer, who sees a section man, track worker, © 
or switchman on the track, to give warning of 
the engine’s approach, does not arise until he 
sees that the other will not protect himself.— 
Newkirk v. Pryor, Mo. App., 183 S. W. 6 


59.— 4Workmen’s Compensation Act.—Clerical 
employes in the city clerk’s office are not city 
employes engaged in conducting a light. and 
water plant, within the Workmen’s Compensa- 
tion Act, § 6.—Udey v. City of Winfield, Kan., 
155 Pac. 43. 

60. Workmen's Compensation Act.—Under 
Workmen's Compensation Law providing com- 
pensation for injuries by employes in hazardous 
employments, specifying as such the operation 
of horse-drawn vehicles, a stabie employe, in- 
jured when a horse which he was removing 
from its stall fell on him, was entitled to com- 
pensation.—Costello v. Taylor, N. Y., 111 N. E. 
755, 217 N. Y¥. 179. 

61. Wrongful Discharge.—Where employer 
writes a contract of employment, which em- 
ploye signs, and employer agrees to sign it, but 
before doing so, without cause, discharges em- 
ploye, employe has cause of action for salary 
for unexpired term.—Lurie v. Titcomb, La., 71 
So. 200. 

62. Mines and Minerals—Equity.—A court of 
equity has jurisdiction of a suit by the United 
States to enjoin the taking of petroleum from 
land which it claims to own, and which consti- 
tutes its chief value, and where complainant 
also owns adjoining oil lands.—El Dora Oil Co. 
v. United States, U. S. C. C. A., 229 Fed. 946. 

63. onopolies—Sherman Act.—Manufactur- 
ers of lasts, who separately agreed with rubber 
company to sell lasts only to parties specified by 
it, held within their rights, and not liable under 
the Sherman Act.—Hood Rubber Co. v. United 
States Rubber Co., U. S. D. C., 229 Fed. 583. 

64. Mortgages—After-Acquired Property. — 
An after-acquired property clause in 2 mortgage 
to secure advances will not confer title upon 
the mortgage to crude gum taken from trees 
on public lands, and which the mortgagor mixed 
with gum of which he was the unquestioned 
owner.—Union Naval Stores Co. v. United States, 
U. S. Sup. Ct., 36 Sup. Ct. 308. 

65. Evidence.—In an action on a note and 
mortgage, defended on the ground that the note 
was never delivered to the mortgagee, testi- 
mony that defendant’s husband said in conversa- 
tion that he had never delivered the mortgage 
could be considered only as impeaching the 
husband's contrary testimony, and not as sub- 
stantive evidence of delivery.—Roberts  v. 
Roberts, Iowa, 156 N. W. 399. s 

66. Priority.—Where an association agreed 
to convey land and loan money to erect a build- 
ing thereon, and where the deed and mortgage 
ack were executed simultaneously whiie the 
building was under construction, and the bal- 
ance of the amount to be advanced on the mort- 
gage was paid over, held that, to the extent of 
the unpaid purchase price, the mortgage was en- 
titled to priority as a purchase-money mortgage 
over mechanics’ liens.—Franklin Society_ for 
See ees & Savings v. Thornton, N. J., 96 
Atl. 921. 
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67. Municipal Corporations — Control of 
Streets.—One engaged in the business of a com- 
mon carrier for hire upon the streets of a city 
has no absolute right to continue in that busi- 
ness; the legislature having the right to control 
the use of the streets or to delegate that power 
to the municipality—Huston v. City of Des 
Moines, Iowa, 156 N. W. 883. 

68. Dedication.—Where land was donated 
to a municipality for a park, it was not an in- 
vasion of the rights of the public to permit a 
statue of one of the donors to be constructed 
and placed in the park—Braham v. City of 
Meridian, Miss., 71 So, 170. 


69. poem J Busses.—A provision in an or- 
dinance regulating jitney busses that on con- 
viction of violation of traffic laws the judge 
should recommend whether the driver’s license 
should be revoked and the city council should 
act upo nit held not bad as delegating to the 
courts the power to revoke licenses.—Huston v. 
City of Des Moines, Iowa, 156 N. W. 883 


70. Mandamus.—Where it does not appear 
that city can raise fund from 50-cent levy, man- 
damus will lie to compel additional levy to 
pay judgment for conversion.—State ex rel. 
— v. City of Willow Springs, Mo., 183 S. W. 


71. Presumption.—While proof that a motor 
truck, driven on the sidewalk, struck plaintiff 
raises presumption of negligence, it may be re- 
butted by showing that the accident was caused 
by some intervening agency; defendant having 
the burden of proof.—Brown v. Des Moines 
Steam Bottling Works, Iowa, 156 N. W. 829. 


72.—Special Assessment.—If the contract for 
a public improvement has been let and the im- 
provement commenced before a change in the 
law governing the matter, and the work is sus- 
pended until after the change, and not com- 
pleted until some time thereafter, the assess- 
ment is to be levied under the old law.— 
ned v. City of Iowa Falls, Iowa, 156 N. W. 


73.——Street Obstruction.—An individual, 
while entitled to use the streets with his ve- 
hicle, as a motor car, and to stop it for a rea- 
sonable time, has no right to park it in the 
streets for a long period of time, and thus ob- 
struct others.—Pugh v, City of Des Moines, 
Iowa, 156 N. W. 892. 

74. Navigable Waters—Riparian Rights.—A 
patent to a fractional section of land does not 
necessarily -confer riparian rights because of 
a ge - Soa of meanders.—Lord v. Curry, Fla., 
7 . 21. 


75. Negligenece—Licensee.—Where a child on 
the way to school went out of his accustomed 
path to observe a train wreck, he could not re- 
cover from the company as a licensee on the 
ground that he had formerly used the right-of- 
way to carry lunches to his father.—Wilmes v. 
pl Great Western Ry. Co., Iowa, 156 N. W. 

4d. 


76. Right of Action.—Where a woman is 
injured in a crossing accident through the neg- 
ligence of a railway company, she is not pre- 
cluded from recovery by the fact that a con- 
tributing cause of her injury was the failure of 
her husband to use due care in managing the 
automobile in which they were riding.—Denton 
v. Missouri, K. & T. Ry. Co., Kan., 155 Pac. 812. 


77. Partnership—Implied Contract.—Where a 
‘partnership business is closed out, a cause of 
action for an accounting and settlement arises 
under an implied contract to share profits and 
losses.—Brooks v. Campbell, Kan., 155 Pac. 41. 


78. Patents—Estoppel.—One who employed a 
patentee, who had assigned his patent, to de- 
sign a competing device that would, if possible, 
avoid infringement, when sued for infringe- 
ment, held estopped to deny validity of the 
patent.—Mergenthaler Linotype Co. v. Interna- 
tional Typesetting Mach. Co., U. S. D. C., 229 
Fed. 168. 

79. Infringement.—Infringement may be 
found, although the infringing device does not 
obtain the advantages of the patented inven- 
tion to the fullest extent.—Telescope Cot Bed 
Co. v. Gold Medal Camp Furniture Mfg. Co., U. 
S.C. C. A., 229 Fed 1002. 

80. Payment—Evidence.—Where a debtor 
seeks to show payment by vouchers, evidence is 
admissible to show that the vouchers relate to 
a transaction other than that embraced in the 





pleadings.—Darry v. Cox, Idaho, 155 Pae. 660. 


81. Powers—Trust Deeds.—Where trust deeds 
to testator gave him power by will to prevent 
“either” of his children from participating in 
the trust property, and his will provided that in 
execution of such power he prohibited “either” 
from receiving any of the principal, all the 
testator’s surviving children, more than two, 
were excluded from sharing the principal.— 
Watson v. Watson, Mass., 111 N. E. 904. 


82. Principal and Agent—Good Faith|—Den- 
tist, employed to assist another dentist on week- 
ly salary, is servant or employe, not agent, held 
to utmost good faith—Wightman v. Wight- 
man, Mass., 111 N. E. 881. 


83. Principal and Surety—Condition Prece- 
dent.—Plaintiff contracting for excavation work 
with a provision for liquidated damages, upon 
which the contractor gave a surety bond con- 
ditioned for the faithful performance, on the 
contractor’s abandonment of the work was under 
no duty to complete it as a condition precedent 
to his agg | of damages.—Comey v. United 
Surety Co., N. Y., 111 N. E. 832, 217 N. Y. 268. 

84.——Consideration.—An agreement by sure- 
ty to pay a note in case the principal refuses 
to do so made as an inducement to third per- 
sons to sign it is supported by a consideration. 
Clevenger v. Commercial Guaranty State Bank, 
Tex. Civ. App., 183 S. W. 65. 


85. Defenses.—A surety cannot defeat lia- 
bility on the ground that the principal’s as- 
signed property was sufficient to pay all debts, 
where the creditor did not assent to the assign- 
ment and the property was taken and dis- 
tributed by the receiver appointed in a suit by 
the surety.—Manufacturers’ Nat. Bank v. 
Chabot & Richard Co., Me., 96 Atl. 836. 


86. Prohibition—Application for Writ.—Pro- 
hibition against a judgment is applied for in 
time so long as anything remains to be done to 
carry the judgment into effect.—Staté ex rel. 
oa ag Hotel Co. v. Kimmel, Mo. App., 183 
jo . oi. 


87. Public Lands—Appurtenance. — Swamp, 
boggy and marsh land is properly treated as 
land, and does not pass under a patent as an 
—— to land.—Lord v. Curry, Fla., 71 
Oo. 21. 

88. Railroads—Anticipation of Injury.—A 
railroad could not reasonably have anticipated 
that a pedestrian would stumble over a spike 
protruding two inches from tie, and is not liable 
for injury therefrom.—Gosney v. Louisville & 
N. R. Co., Ky., 183 S. W. 538. 


89. Burden of Proof.—In an action for be- 
ing struck by loose freight car door in passing 
train, plaintiff must prove that door was loose, 
and that defendant was negligent in failing to 
inspect, or that deefndant, having reasonable 
time after notice before injury, failed to repair. 
—Thompson v. St. Louis Southwestern Ry. Co., 
Mo., 183 S. W. 631. 


90. Foreclosure.—Unsecured creditors of a 
solvent corporation, whose property was sold on 
foreclosure to a reorganized corporation, which 
was to issue stocks and bonds in exchange for 
the bonds of the old company, are entitled to 
charge the new company with their debts.— 
Kansas City Southern R. Co. v. Guardian Trust 
Co., U. S. Sup. Ct., 36 Sup. Ct. 334. 

91. Ordinary Care.—The duty to use ordi- 
nary care to avoid injury imposed on one using 
a railroad crossing does not ordinarily require 
him to stop, but does require him to look and 
listen and to exercise ordinary care to select a 
place where his looking and listening will be 
reasonably effective—Pittsburgh, C., C. & St. L 
Ry. Co. v. Dove, Ind., 111 N. E. 609. 

92. Records—Filing. — The word “filing” 
means the delivery to and receipt by the proper 
officer of an instrument to be kept on file— 
Yates v. Taturn, Colo., 155 Pac. 328. 

93. Reformation of Instruments—Equity.— 
Where covenant in deed to cemetery association 
to pay grantor a stated percentage of the pro- 
ceeds of lot sales was invalid, it was error to 
reform the deed by striking out the covenant, 
where there was no other consideration for the 
conveyance, since the maxim that one seeking 
equity must do equity applied—Bliss v. Linden 
Cemetery Ass’n, N. J., 96 Atl. 1001. 

94. Remainders—Accrual of Action. — The 
right of remaindermen to proceed for the re- 
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covery of land does not accrue until the death 
¢ pt life tenant.—Green v. Jones, Ky., 183 S. 


95. Specific Performance—Equity.—The in- 
crease in value of the lands before an option is 
exercised does not render the contract so in- 
equitable that it will not be specifically en- 
forced.—Larson v. Smith, Iowa, 156 N. W. 813. 


96. Street Railroads—Evidence.—In an action 
against a street railroad for injuries to a boy 
when stealing a ride on a car, evidence that on 
other occasions the motorman had invited the 
boy to get on the car to turn the switch for 
him, paying him for the service, was inadmis- 
sible-—Bashm v. Owensboro City R. Co., Ky., 
183 S. W. 492. 


97.——Ordinary Care.—As against a street car 
approaching from behind, the driver of a ve- 
hicle would exercise due care if he drove from 
the track as soon as he knew, or in the exercise 
of ordinary care should have known, of its near 
approach.—Wilfin v. Des Moines City Ry. Co., 
Iowa, 156 N. W. 842. 


_ 98. Subrogation—Superior Right. — Where, 
instead of completing the work on a court- 
house, the county permitted the surety on a 
contractor’s bond to do so at a necessary ex- 
pense exceeding the balance’ on the contract 
price after deducting the payments made, and 
such balance was paid by the county to the 
surety, its right thereto was superior to the 
claim of an assignee of the contractor before 
his failure—Fulton Nat. Bank v. Fulton Coun- 
ty, Ga., 87 S. E. 1023. 


99. Taxation—Valuation.—The “just valua- 
tion” required by Const. art. 9, § 1, is not se- 
cured where the valuation of some property is 
higher proportionately than the valuation of 
other property assessed for the same purposes. 
—Sparkman Vv. State, Fla., 71 So. 34. 


100. Telegraphs and Telephones—Agency.— 
An operator of a connecting telephone company 
who cut in on the defendant’s telephone line 
and used offensive laguage to a lady to whom 
plaintiff was talking, was held not to be the 
defendant's agent where he had no duty to per- 
form for the defendant with reference to the 
message in question.—Murray v. Southern Bell 
Telephone Co., S. C., 88 S, E. 31. 


101. Theaters and Shows—Licensee.—Where 
the proprietor of a moving picture show fails 
to make the premises as reasonably safe as is 
consistent with the practical operation of the 
show, he is liable for injuries resulting.— 
Andre v. Mertens, N. J., 96 Atl. 893. 


102. License.—The action of the commis- 
sioner of licenses of New York City, in refus- 
ing a license for a moving picture theater 
merely because another party used adjacent 
land for a business tpi. | a permit which 
could not be issued for any building in which 
the compartment for inflammable oil was with- 
in 50 feet of any building occupied as a theater 
was improper, as unreasonable.-—Ormsby v. Bell, 
N. Y. Sup. Ct., 157 N. Y. Supp. 533. 


103. Trade-Marks and Trade-Names—Mis- 
representation.—The display on hosiery of a 
trade-mark containing the word ‘Notaseme,” 
descriptive of the article, amounts to a misrep- 
resentation, where such word was excluded from 
the trade-mark as registered.—Straus v. Nota- 
seme Hosiery Co., U. S. Sup. Ct., 36 Sup. Ct. 288. 


104. Trover and Conversion—Turpentine.— 
The value of distilled product of crude turpen- 
tine taken by one from land which he knew to 
be an unperfected homestead entry may be re- 
covered by the United States from any person 
having the possession of such product.—Union 
Naval Stores Co. v. United States, U. S. Sup. 
Ct., 36 Sup. Ct. 308. 


105. Trustse—Attorney Fees.—Allowance of 
attorney’s fees out of a trust estate will not be 
sustained where the allowance is made up of 
several items in the aggregate, some of which 
were not allowable without testimony as to 
what any single item was worth.—In re Clark, 
Iowa, 156 N. W. 353. 


106. Wills—Contingency.—Where a will pro- 
vided that a son should take an amount stated 
at a certain age, and that a daughter should 
have a like amount set aside at the same date, 
“the provision to the daughter was not contingent 








upon the son living to the date mentioned, but 
fixed the time at which she would take.— 
Stover v. Webb, Me., 96 Atl. 721. 


107. Devise.—Devise for life with remain- 
der to heirs whether to heirs generally or to 
heirs of the peer general or special, held to 
vest fee-simple title in the first taker.—Hunt- 
ing v. Jones, Tex. Civ. App., 183 S. W. 858. 


108. Income.—Though stock dividend rep- 
resented earnings accumulated ging | period 
when income from trust estate was to be added 
to corpus, proportion derived from earnings ac- 
cumulated after testator’s death held distributa- 
ble as income.—Miller v. Safe Deposit & Trust 
Co. of Baltimore, Md., 96 Atl. 766. 


109. Intestacy.—While the mere fact that 
a will is inequitable does not defeat it, that is 
to be considered with other facts in determining 
whether testatrix had a fair conception of her 
relationship to her property and the objects of 
her bounty.—In re Workman’s Estate, Iowa, 
156 N. W. 438. 


110. Lawful Issue.—As normally used, the 
words “lawful issue” mean all descendants of 
the person whose issue is indicated, and re- 
quire a per capita distribution.—In re Van Cleef, 
N. Y. Sur. Ct., 157 N. Y¥. Supp. 549. 


111. Life Estate—Where a testator de- 
vised land to his daughter and children, with 
particular directions for devolution of the es- 
tate in case the daughter should die without 
heirs of her body, the daughter took a life 
estate, and the children a remainder.—Brock v. 
Brock, Ky., 183 S. W. 213. 


112.——-Life Estate.——Where testator by two 
items of his will devised real estate to his wife, 
and by a third item provided that she should 
hold the “above-named property” for life, she 
acquired a life estate only.—Morse v. Henlon, 
Kan., 155 Pac. 800. 

113. Mental Capacity.—That testator did 
not make proper provision for his aged wife 
does not show mental incapacity.—Carr v. Mc- 
Cormick, R. L, 96 Atl. 817. 


114. Remainder.—Under a will giving tes- 
tator’s daughter a farm for life, remainder in 
fee simple to her “heirs at law,” held that the 
daughter took an estate in fee.—Stathers v. 
Renz, Pa., 96 Atl, 717. 

115. Residuary Clause.—General words in 
a residuary clause of a will such as “all the 
rest, residue, and remainder,” will embrace 
every species of property, real or personal, un- 
less restricted by the context.—Faison v. Mid- 
dleton, N. C., 88 S. E. 1 


116. Residuary Clause.—Where testatrix’s 
will, containing a residuary clause, in bequeath- 
ing the contents of her safe deposit box, de- 
scribed them as “consisting of jewelry,” etc., 
the general words will be limited to things of 
the same sort as jewelry.—In re Thompson, N. 
Y., 111 N. E. 762, 217 N. Y. 111. 


117.—-Specific Legacy.—Where testatrix who 
owned 510 shares of bank stock bequeathed 
such shares to named persons in varying 
2mounts, held, that the legacies were_ specific, 
so that the legatees were entitled to“dividends 
on the shares.—In re Largue’s Estate, Mo., 183 
Ss. W. 608 


118. Testamentar Capacity—An_ action 
will not lie during the lifetime of testator to 
compel the surrender and cancellation of the 
will in the custody of a third person on the 
ground that testator did not possess testament- 
ery capacity when he _ executed it—Pond v. 
Faust, Wash., 155 Pac. 776. 


119. Vested Interest.—Where _ testatrix’s 
will created a trust for the support of all her 
brother’s children, to vest absolutely when 
there shall be no child of my * * * brother * * * 
living and under 21,” two children of the 
brother, both over 21, were entitled to the es- 
tate, although their father was living.—Dawson 
v. Akers, Md., 96 Atl. 806. 


120. Word of Purchase.—The word “chil- 
dren,” a word of purchase, will not be read in 
a will as the equivalent of “heirs,” a word of 
limitation, except where necessary to give effect 
to the instrument of where the context shows 
that the testator so employed it—Desmond v. 
MacNeill, Conn., 96 Atl. 924. : 
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